STATUS OF PROPOSED RULES OF PROFESSIONAL CONDUCT
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Interested Persons:

The State Bar of California has filed 12 proposed rules with the Supreme Court to date. The following is a
list of rules that have been filed:

o Proposed Rule 1.0 (date filed 8/9/2013)

e Proposed Rule 1.0.1 (date filed 8/19/2013)
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e Proposed Rule 1.4.1 (date filed 9/3/2013)
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e Proposed Rule 2.1 (date filed 9/10/2013)

e Proposed Rule 3.1 (date filed 10/3/2013)

e Proposed Rule 6.1 (date filed 9/17/2013)

e Proposed Rule 6.2 (date filed 11/21/2013)

e Proposed Rule 8.1.1 (dated filed 10/30/2013)

The Board adopted the sixty-seven proposed rules in July and September 2010, subject to approval by
this Court. The Court would be acting under its inherent and primary constitutional authority over the
practice of law in California (In Re Attorney Discipline (1998) 19 Cal.4th 582 [79 Cal.Rptr.2d 836]), and
under sections 6076 and 6077 of the Business and Professions Code. Section 6076 states that “With the
approval of the Supreme Court, the Board of Trustees may formulate and enforce rules of professional
conduct for all members of the State Bar.” Section 6077 states “[tlhe Rules of Professional Conduct . . .
when approved by the Supreme Court, are binding upon all members of the State Bar.” These rules have
not been approved by the Supreme Court.

The State Bar anticipates more submissions in the coming months. A link to the complete text of the
proposed rules approved by the Board, and the rules and concepts considered but rejected, can be found
at the Ethics Information page of the Bar’s website: www.calbar.ca.gov/ethics (in white box on lower right
side of page).

The online docket posting is available at the California Courts website. For more information, please feel
free to contact our office.
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PROPOSED RULES OF PROFESSIONAL CONDUCT

Rule 1.0 Purpose and Scope of the Rules of Professional Conduct
(a) Purpose: The purposes of the following Rules are:

(1) To protect the public;

(2) To protect the interests of clients;

(3) To protect the integrity of the legal system and to promote the administration of justice;
and

(4) To promote respect for, and confidence in, the legal profession.

(b) Scope of the Rules:
(1) These Rules, together with any standards adopted by the Board of Trustees of the State
Bar of California pursuant to these Rules, regulate the conduct of lawyers and are binding
upon all members of the State Bar and all other lawyers practicing law in this state.

(2) A willful violation of these Rules is a basis for discipline.

(3) Nothing in these Rules or the comments to the Rules is intended to enlarge or to restrict
the law regarding the liability of lawyers to others.

(c) Comments: The comments following the Rules do not add obligations to the Rules but provide
guidance for their interpretation and for acting in compliance with the Rules.

(d) Title: These Rules are the “California Rules of Professional Conduct.”
COMMENT
[1 The Rules of Professional Conduct are Rules of the Supreme Court of California regulating

lawyer conduct in this state. See In re Attorney Discipline System (1998) 19 Cal. 4th 582, 593-597 [79 Cal
Rptr.2d 836]; Howard v. Babcock (1993) 6 Cal. 4th 409, 418 [25 Cal Rptr.2d 80]. The Rules have been
adopted by the Board of Trustees of the State Bar of California and approved by the Supreme Court
pursuant to Business and Professions Code sections 6076 and 6077. The Supreme Court of California
has inherent power to regulate the practice of law in California, including the power to admit and discipline
lawyers practicing in this jurisdiction. Hustedt v. Workers' Comp. Appeals Bd. (1981) 30 Cal.3d 329, 336
[178 Cal.Rptr. 801]; Santa Clara County Counsel Attorneys Association v. Woodside (1994) 7 Cal.4th
525, 542-543 [28 Cal.Rptr.2d 617]; and see Business and Professions Code section 6100.

[2] The Rules are designed to provide guidance to lawyers and to provide a structure for regulating
conduct through discipline. See Ames v. State Bar (1973) 8 Cal.3d 910 [106 Cal.Rptr. 489]. Therefore,
failure to comply with an obligation or prohibition imposed by a rule is a basis for invoking the disciplinary
process. Because the Rules are not designed to be a basis for civil liability, a violation of a rule does not
itself give rise to a cause of action for enforcement of a rule or for damages caused by failure to comply
with the rule. Stanley v. Richmond (1995) 35 Cal.App.4th 1070, 1097 [41 Cal.Rptr.2d 768]; Noble v.
Sears Roebuck & Co. (1973) 33 Cal.App.3d 654, 658 [109 Cal.Rptr. 269]; Wilhelm v. Pray, Price,
Williams & Russell (1986) 186 Cal.App.3d 1324, 1333 [231 Cal.Rptr. 355]. Nevertheless, a lawyer's
violation of a rule may be evidence of breach of a lawyer's fiduciary or other substantive legal duty in a
non-disciplinary context. See, Stanley v. Richmond, supra, 35 Cal.App.4th 1070, 1086 [41 Cal.Rptr.2d
768]; Mirabito v. Liccardo (1992) 4 Cal.App.4th 41, 44 [5 Cal.Rptr.2d 571]. A violation of the rule may
have other non-disciplinary consequences. See e.g., Klemm v. Superior Court (1977) 75 Cal.App.3d 893
[142 Cal.Rptr. 509] (disqualification); Academy of California Optometrists, Inc. v. Superior Court (1975) 51
Cal.App.3d 999 [124 Cal.Rptr. 668] (duty to return client files); Fletcher v. Davis (2004) 33 Cal.4th 61 [14
Cal.Rptr.3d 58] (enforcement of attorney's lien); Chambers v. Kay (2002) 29 Cal.4th 142 [126 Cal.Rptr.2d
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536] (enforcement of fee sharing agreement); Chronometrics, Inc. v. Sysgen, Inc. (1980) 110 Cal.App.3d
597 [168 Cal.Rptr. 196] (communication with represented party).

[3] These Rules are not the sole basis of lawyer regulation. Lawyers authorized to practice law in
California are also bound by applicable law including the State Bar Act (Business and Professions Code
section 6000 et. seq.), other statutes, rules of court, and the opinions of California courts. Although not
binding, issued opinions of ethics committees in California should be consulted for guidance on proper
professional conduct. Ethics opinions of other bar associations may also be considered to the extent they
relate to rules and laws that are consistent with the rules and laws of California.

[4] Under paragraph (b)(2), a willful violation of a rule does not require that the lawyer intend to
violate the rule. Phillips v. State Bar (1989) 49 Cal.3d 944, 952 [264 Cal.Rptr. 346]; and see Business and
Professions Code section 6077.

[5] For the disciplinary authority of this state and choice of law, see Rule 8.5.

Rule 1.0.1 Terminology

(a) “Belief” or “believes” means that the person involved actually supposes the fact in question to be
true. A person’s belief may be inferred from circumstances.

(b) [Reserved]

(c) “Firm” or “law firm” means a law partnership; a professional law corporation; a sole proprietorship
or an association engaged in the practice of law; or lawyers employed in a legal services
organization or in the legal department, division or office of a corporation, of a government
organization, or of another organization.

(d) “Fraud” or “fraudulent” means conduct that is fraudulent under the law of the applicable
jurisdiction and has a purpose to deceive.

(e) “Informed consent” means a person’s agreement to a proposed course of conduct after the
lawyer has communicated and explained (i) the relevant circumstances and (ii) the actual and
reasonably foreseeable material risks of the proposed conduct and, where appropriate, the
reasonably available alternatives to the proposed conduct.

(e-1)  “Informed written consent” means that the disclosures and the consent required by paragraph (e)
must be in writing.

(e-2) “Information protected by Business and Professions Code section 6068(e)” is defined in Rule 1.6,
Comments [3] — [6].

(f) “‘Knowingly,” “known,” or “knows” means actual knowledge of the fact in question. A person’s
knowledge may be inferred from circumstances.

(9) “Partner” means a member of a partnership, a shareholder in a law firm organized as a
professional corporation, or a member of an association authorized to practice law.

(g-1) “Person” means a natural person or an organization.

(h) “Reasonable” or “reasonably” when used in relation to conduct by a lawyer means the conduct of
a reasonably prudent and competent lawyer.
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(i) “Reasonable belief’ or “reasonably believes” when used in reference to a lawyer means that the
lawyer believes the matter in question and that the circumstances are such that the belief is
reasonable.

)] “Reasonably should know” when used in reference to a lawyer means that a lawyer of reasonable

prudence and competence would ascertain the matter in question.

(k) “Screened” means the isolation of a lawyer from any participation in a matter, including the timely
imposition of procedures within a law firm that are adequate under the circumstances (i) to protect
information that the isolated lawyer is obligated to protect under these Rules or other law; and (ii)
to protect against other law firm lawyers and non-lawyer personnel communicating with the
lawyer with respect to the matter.

0] “Substantial” when used in reference to degree or extent means a material matter of clear and
weighty importance.

(m) “Tribunal” means: (i) a court, an arbitrator, or an administrative law judge acting in an adjudicative
capacity and authorized to make a decision that can be binding on the parties involved; or (ii) a
special master or other person to whom a court refers one or more issues and whose decision or
recommendation can be binding on the parties if approved by the court.

(n) “Writing” or “written” has the meaning stated in Evidence Code section 250. A “signed” writing
includes an electronic sound, symbol, or process attached to or logically associated with a writing
and executed, inserted, or adopted by or at the direction of a person with the intent to sign the
writing.

COMMENT
Firm or Law Firm

1 Whether two or more lawyers constitute a law firm can depend on the specific facts. For
example, two practitioners who share office space and occasionally consult or assist each other ordinarily
would not be regarded as constituting a law firm. However, if they present themselves to the public in a
way that suggests that they are a law firm or conduct themselves as a law firm, they may be regarded as
a law firm for purposes of these Rules. The terms of any formal agreement between associated lawyers
are relevant in determining whether they are a firm, as is the fact that they have mutual access to
information concerning the clients they serve. Furthermore, it is relevant in doubtful cases to consider the
underlying purpose of the rule that is involved.

[2] Whether a lawyer who is denominated as “of counsel” should be deemed a member of a law firm
will also depend on the specific facts. The term “of counsel” implies that the lawyer so designated has a
relationship with the law firm, other than as a partner or associate, or officer or shareholder, that is close,
personal, continuous, and regular. Thus, to the extent the relationship between a law firm and a lawyer is
sufficiently “close, personal, regular and continuous,” such that the lawyer is held out to the public as “of
counsel” for the law firm, the relationship of the law firm and “of counsel’ lawyer will be considered a
single firm for purposes of disqualification. See, e.g., People ex rel. Department of Corporations v.
Speedee Oil Change Systems, Inc. (1999) 20 Cal.4th 1135 [86 Cal.Rptr.2d 816]. On the other hand,
even when a lawyer has associated as “of counsel” with another lawyer and is providing extensive legal
services on a matter, they will not necessarily be considered the same law firm for purposes of dividing
fees under Rule 1.5.1 where, for example, they both continue to maintain independent law practices with
separate identities, separate addresses of record with the State Bar, and separate clients, expenses, and
liabilities. See, e.g., Chambers v. Kay (2002) 29 Cal.4th 142 [126 Cal.Rptr.2d 536]. Whether a lawyer
should be deemed a member of a law firm when denominated as “special counsel”, or by another term
having no commonly understood definition, also will depend on the specific facts.
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[3] Similar questions can also arise with respect to lawyers in legal aid and legal services
organizations. Depending upon the structure of the organization, the entire organization or different
components of it may constitute a firm or firms for purposes of these Rules.

[4] This Rule does not authorize any person or entity to engage in the practice of law in this state
except as otherwise permitted by law.

Fraud

[5] When used in these Rules, the terms “fraud” or “fraudulent” refer to conduct that is characterized
as such under the law of the applicable jurisdiction and has a purpose to deceive. This does not include
merely negligent misrepresentation or negligent failure to apprise another of relevant information. For
purposes of these Rules, it is not necessary that anyone has suffered damages or relied on the
misrepresentation or failure to inform.

Informed Consent and Informed Written Consent

[6] Many of the rules require a lawyer to obtain the informed consent of a client or other person (e.g.,
a former client or, under certain circumstances, a prospective client) before accepting or continuing
representation or pursuing a course of conduct. Other rules require a lawyer to obtain informed written
consent. Compare, for example, Rules 1.2(c) and 1.6(a) (informed consent) with Rules 1.7, 1.8.1 and 1.9
(informed written consent). The communication necessary to obtain such consent will vary according to
the rule involved and the circumstances giving rise to the need to obtain consent. The lawyer must make
reasonable efforts to ensure that the client or other person possesses information reasonably adequate to
make an informed decision. In any event, this will require communication that includes a disclosure of the
facts and circumstances giving rise to the situation, any explanation reasonably necessary to inform the
client or other person of the material advantages and disadvantages of the proposed course of conduct,
and a discussion of the client's or other person’s reasonably available options and alternatives. In
determining whether the information and explanation provided are reasonably adequate, relevant factors
include whether the client or other person is experienced in legal matters generally and in making
decisions of the type involved, and whether the client or other person is independently represented by
other counsel in giving the consent.

7] Obtaining informed consent will usually require an affirmative response by the client or other
person. In general, a lawyer may not assume consent from a client’s or other person’s silence. However,
except where the standard is one of informed written consent, consent may be inferred from the conduct
of a client or other person who has reasonably adequate information about the matter. See paragraph (n)
for the definition of “writing” and “written”.

Screened

[8] This definition applies to situations where screening of a personally prohibited lawyer is permitted
to remove imputation of a conflict of interest under Rules 1.11 or 1.12.

[9] The purpose of screening is to assure the affected client, former client, or prospective client that
confidential information known by the personally prohibited lawyer is neither disclosed to other law firm
lawyers or non-lawyer personnel nor used to the detriment of the person to whom the duty of
confidentiality is owed. The personally prohibited lawyer shall acknowledge the obligation not to
communicate with any of the other lawyers and non-lawyer personnel in the law firm with respect to the
matter. Similarly, other lawyers and non-lawyer personnel in the law firm who are working on the matter
promptly shall be informed that the screening is in place and that they may not communicate with the
personally prohibited lawyer with respect to the matter. Additional screening measures that are
appropriate for the particular matter will depend on the circumstances. To implement, reinforce and
remind all affected law firm personnel of the presence of the screening, it may be appropriate for the law
firm to undertake such procedures as a written undertaking by the personally prohibited lawyer to avoid
any communication with other law firm personnel and any contact with any law firm files or other materials



PROPOSED RULES OF PROFESSIONAL CONDUCT

relating to the matter, written notice and instructions to all other law firm personnel forbidding any
communication with the personally prohibited lawyer relating to the matter, denial of access by that lawyer
to law firm files or other materials relating to the matter, and periodic reminders of the screen to the
personally prohibited lawyer and all other law firm personnel.

[10] In order to be effective, screening measures must be implemented as soon as practical after a
lawyer or law firm knows or reasonably should know that there is a need for screening.

Tribunal

[11] This definition is limited to courts and their equivalent in order to distinguish the special and
heightened duties that lawyers owe to courts from the important but more limited duties of honesty
and integrity that a lawyer owes when acting as an advocate before a legislative body or
administrative agency. Compare Rule 3.3 to Rule 3.9.

Writing and Written
[12] These Rules utilize California’s statutory definition to avoid confusion by California lawyers

familiar with it. It is substantially the same as the definitions in the ABA Model Rules and most other
jurisdictions.

Rule 1.1 Competence

(a) A lawyer shall not intentionally, recklessly, or repeatedly fail to perform legal services with
competence
(b) For purposes of this Rule, “competence” in any legal service shall mean to apply the 1) diligence,

2) learning and skill, and 3) mental, emotional, and physical ability reasonably necessary for the
performance of such service.

(c) If a lawyer does not have sufficient learning and skill when the legal services are undertaken, the
lawyer may nonetheless provide competent representation by 1) associating with or, where
appropriate, professionally consulting another lawyer whom the lawyer reasonably believes to be
competent, 2) acquiring sufficient learning and skill before performance is required, or 3) referring
the matter to another lawyer whom the lawyer reasonably believes to be competent.

COMMENT
1 It is the duty of every lawyer to provide competent legal services to the client.
[2] Competence under paragraph (b) includes the obligation to act with reasonable diligence on

behalf of a client. This includes pursuing a matter on behalf of a client by taking lawful and ethical
measures required to advance the client’'s cause or objectives. A lawyer must also act with commitment
and dedication to the interests of the client and with zeal in advocacy on the client’s behalf. A lawyer is
not bound, however, to press for every advantage that might be realized for a client. For example, a
lawyer may exercise professional discretion in determining the means by which a matter should be
pursued. See Rules 1.2 and 1.4. The lawyer’s duty to act with reasonable diligence does not require the
use of offensive tactics or preclude the treating of all persons involved in the legal process with courtesy
and respect.

[3] It is a violation of this Rule if a lawyer accepts employment or continues representation in a
matter as to which the lawyer knows or reasonably should know that the lawyer does not have, or will not
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acquire before performance is required, sufficient time, resources, and ability to perform the legal services
with competence. It is also a violation of this Rule if a lawyer repeatedly accepts employment or
continues representation in a matter when the lawyer does not have, or will not acquire before
performance is required, sufficient time, resources, and ability to perform the legal services with
competence.

[4] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not
have the skill ordinarily required where referral to or consultation or association with another lawyer would
be impractical. Even in an emergency, however, assistance should be limited to that reasonably
necessary in the circumstances.

[5] A lawyer may accept representation where the requisite level of competence can be achieved by
reasonable preparation. This provision applies to lawyers generally, including a lawyer who is appointed
as counsel for an unrepresented person. See also Rule 6.2

[6] This Rule does not apply to a single act of negligent conduct or a single mistake in a particular
matter.
[7 This Rule addresses only a lawyer's responsibility for his or her own professional competence.

See Rules 5.1(b) and 5.3(b) with respect to a lawyer's disciplinary responsibility for supervising
subordinate lawyers and nonlawyers.

Rule 1.4 Communication
(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance with respect to which written
disclosure or the client’s informed consent, as defined in Rule 1.0(e), is required by these

Rules or the State Bar Act;

(2) reasonably consult with the client about the means by which to accomplish the client’s
objectives in the representation;

(3) keep the client reasonably informed about significant developments relating to the
representation;

(4) promptly comply with reasonable requests for information;

(5) promptly comply with reasonable client requests for access to significant documents

necessary to keep the client reasonably informed about significant developments relating
to the representation, which the lawyer may satisfy by permitting the client to inspect the
documents or by furnishing copies of the documents to the client; and

(6) consult with the client about any relevant limitation on the lawyer’s conduct when the
lawyer knows that the client expects assistance not permitted by these Rules or other
law.

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the dient to make

informed decisions regarding the representation.
(c) A lawyer shall promptly communicate to the lawyer’s client:

(1) all terms and conditions of any offer made to the client in a criminal matter; and
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(2) all amounts, terms, and conditions of any written offer of settlement made to the client in
all other matters.

COMMENT

1 Whether a particular development is significant will generally depend upon the surrounding facts
and circumstances. For example, a change in lawyer personnel might be a significant development
depending on whether responsibility for overseeing the client’s work is being changed, whether the new
attorney will be performing a significant portion or aspect of the work, and whether staffing is being
changed from what was promised to the client. Other examples of significant developments may include
the receipt of a demand for further discovery or a threat of sanctions, a change in a criminal abstract of
judgment or re-calculation of custody credits, and the loss or theft of information concerning the client’s
identity or information concerning the matter for which representation is being provided. Depending upon
the circumstances, a lawyer may also be obligated pursuant to paragraphs (a)(2) or (a)(3) to
communicate with the client concerning the opportunity to engage in, and the advantages and
disadvantages of, alternative dispute resolution processes. Conversely, examples of developments or
circumstances that generally are not significant include the payment of a motion fee and the application
for or granting of an extension of time for a time period that does not materially prejudice the client’s
interest.

[2] A lawyer may comply with paragraph (a)(5) by providing to the client copies of significant
documents by electronic or other means. A lawyer may agree with the client that the client assumes
responsibility for the cost of copying significant documents the lawyer provides pursuant to paragraph
(a)(5). A lawyer must comply with paragraph (a)(5) without regard to whether the client has complied with
an obligation to pay the lawyer’s fees and costs. This Rule does not prohibit a claim for the recovery of
the lawyer’s expense in any subsequent legal proceeding.

[3] The client should have sufficient information to participate intelligently in decisions concerning the
objectives of the representation and the means by which they are to be pursued, to the extent the client is
willing and able to do so.

[4] As used in paragraph (c), “client” includes: (i) a person who possesses the authority to accept an
offer of settlement or plea, (ii) representatives of an organizational client authorized by the client to
communicate with the lawyer regarding an offer of settlement or plea, or, (iii) in a class action, all the
named representatives of the class.

[5] Because of the liberty interests involved in a criminal matter, paragraph (c)(1) requires that
counsel in a criminal matter convey to the client all offers, whether written or oral. As used in this Rule,
“criminal matters” includes all legal proceedings where violations of criminal laws are alleged, and liberty
interests are involved, including juvenile proceedings.

[6] Paragraph (c)(2) requires a lawyer to advise a client promptly of all written settlement offers,
regardless of whether the offers are considered by the lawyer to be significant. Notwithstanding
paragraph (c)(2), a lawyer need not inform the client of the substance of a written offer of a settlement in
a civil matter if the client has previously instructed that such an offer will be acceptable or unacceptable,
or has previously authorized the lawyer to accept or to reject the offer, and there has been no change in
circumstances that requires the lawyer to consult with the client. See Rule 1.2(a).

7] Any oral offers of settlement made to the client in a civil matter must also be communicated if
they are significant.

[8] Ordinarily, the information to be provided is that appropriate for a client who is a comprehending
and responsible adult. However, fully informing the client according to this standard may be impracticable,
for example, where the client is a child or suffers from diminished capacity. See Rule 1.14. When the
client is an organization or group, it is often impossible or inappropriate to inform every one of its
members about its legal affairs; ordinarily, the lawyer should address communications to the appropriate



PROPOSED RULES OF PROFESSIONAL CONDUCT

officials of the organization. See Rule 1.13. Where many routine matters are involved, a system of limited
or occasional reporting may be arranged with the client.

[9] In some circumstances, a lawyer may be justified in delaying or withholding transmission of
information when the client would be likely to react imprudently to an immediate communication. For
example, a lawyer might withhold a psychiatric diagnosis of a client when the examining psychiatrist
indicates that disclosure would harm the client. A lawyer may not withhold information to serve the
lawyer’s own interest or convenience or the interests or convenience of another person. This Rule
does not require a lawyer to disclose to a client any information or document that a court order or
non-disclosure agreement prohibits the lawyer from disclosing to that client. This Rule is not
intended to override applicable statutory or decisional law requiring that certain information not be
provided to defendants in criminal cases who are clients of the lawyer. Compare Rule 1.16(e)(1) and
Comment [9].

[10] This Rule is not intended to create, augment, diminish, or eliminate any application of the work
product doctrine. The obligation of the lawyer to provide work product to the client shall be governed by
relevant statutory and decisional law.

Rule 1.4.1 Disclosure of Professional Liability Insurance

(a) A lawyer who knows or should know that he or she does not have professional liability insurance
shall inform a client in writing, at the time of the client's engagement of the lawyer, that the lawyer
does not have professional liability insurance whenever it is reasonably foreseeable that the total
amount of the lawyer's legal representation of the client in the matter will exceed four hours.

(b) If a lawyer does not provide the notice required under paragraph (a) at the time of a client's
engagement of the lawyer, and the lawyer subsequently knows or should know that he or she no
longer has professional liability insurance during the representation of the client, the lawyer shall
inform the client in writing within thirty days of the date that the lawyer knows or should know that
he or she no longer has professional liability insurance.

(c) This Rule does not apply to a lawyer who is employed as a government lawyer or in-house
counsel when that lawyer is representing or providing legal advice to a client in that capacity, or to
a court-appointed lawyer in a criminal or civil action or proceeding with respect to the matter in
which the lawyer has been appointed.

(d) This Rule does not apply to legal services rendered in an emergency to avoid foreseeable
prejudice to the rights or interests of the client.

(e) This Rule does not apply where the lawyer has previously advised the client under paragraph (a)
or (b) that the lawyer does not have professional liability insurance.

COMMENT

1 The disclosure obligation imposed by Paragraph (a) applies with respect to new clients and new
engagements with returning clients.

[2] A lawyer may use the following language in making the disclosure required by paragraph (a), and
may include that language in a written fee agreement with the client or in a separate writing:

“Pursuant to California Rule of Professional Conduct 1.4.1, | am informing you in writing that | do
not have professional liability insurance.”



PROPOSED RULES OF PROFESSIONAL CONDUCT

[3] A lawyer may use the following language in making the disclosure required by paragraph (b):

“Pursuant to California Rule of Professional Conduct 1.4.1, | am informing you in writing that | no
longer have professional liability insurance.”

[4] Paragraph (c) in part provides an exemption for a “government lawyer or in-house counsel when that
lawyer is representing or providing legal advice to a client in that capacity.” The basis of both exemptions is
essentially the same. The purpose of this Rule is to provide information directly to a client if a lawyer is not
covered by professional liability insurance. If a lawyer is employed directly by and provides legal services
directly for a private entity or a federal, state or local governmental entity, that entity presumably knows
whether the lawyer is or is not covered by professional liability insurance. The exemptions for government
lawyers and in-house counsels are limited to situations involving direct employment and representation, and
do not, for example, apply to outside counsel for a private or governmental entity, or to counsel retained by an
insurer to represent an insured.

[5] Paragraph (c) also provides an exemption for “a court-appointed lawyer in a criminal or civil
action or proceeding with respect to the matter in which the lawyer has been appointed.” A lawyer must
provide notification in all other actions and proceedings as required by paragraphs (a) and (b).

Rule 1.5.1 Fee Divisions Among Lawyers

(a) Lawyers who are not in the same law firm shall not divide a fee for legal services unless:
(1) The lawyers enter into a written agreement to divide the fee;
(2) The client has consented in writing, either at the time the lawyers enter into the

agreement to divide the fee or as soon thereafter as reasonably practicable, after a full
written disclosure to the client that a division of fees will be made, the identity of the
lawyers who are parties to the division, and the terms of the division; and

(3) The total fee charged by all lawyers is not increased solely by reason of the agreement to
divide fees.
COMMENT
1 A division of a fee under paragraph (a) occurs when a lawyer pays to a lawyer who is not in the

same law firm a portion of specific fees paid by or on behalf of a client. For a discussion of criteria for
determining whether a division of a fee under paragraph (a) has occurred, see Chambers v. Kay (2002)
29 Cal.4th 142 [126 Cal.Rptr.2d 536].

[2] Paragraph (a) applies to referral fees in which a lawyer, who does not work on the client’'s matter,
receives a portion of any fee paid to another lawyer who is not in the same law firm. Paragraph (a) also
applies to a division of a fee between lawyers who are not in the same law firm but who are working
jointly for a client.

[3] Paragraph (a) requires both the lawyer dividing the fee and the lawyer receiving the division to
comply with the requirements of this Rule.

[4] Paragraph (a)(2) requires lawyers to make full disclosure to the client and to obtain the client’s
written consent when the lawyers enter into the agreement to divide the fee in order to address maiters
that may be of concern to the client and that may not be addressed adequately later in the engagement.
These concerns may include 1) whether the client is actually retaining a lawyer appropriate for the client’s
matter or whether the lawyer’s involvement is based on the lawyer's agreement to divide the fee; 2)
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whether the lawyer dividing the fee will devote sufficient time to the matter in light of the fact that the
lawyer will be receiving a reduced fee; and 3) whether the client may prefer to negotiate a more favorable
arrangement directly with the lawyer dividing the fee.

[5] This Rule does not apply to a division of fees pursuant to court order.

[6] This Rule does not subject a lawyer to discipline unless the lawyer actually pays the divided fee to a
lawyer who is not in the same law firm without having complied with the requirements in paragraph (a).

[7] Under Rule 1.5, a lawyer cannot enter into an agreement for, charge, or collect an illegal or
unconscionable fee. Under Rule 1.5 a lawyer cannot divide or enter into an agreement to divide an illegal
or unconscionable fee.

Rule 1.8.10 Sexual Relations With Client

(a) A lawyer shall not engage in sexual relations with a client unless a consensual sexual relationship
existed between them when the lawyer-client relationship commenced.

(b) For purposes of this Rule, “sexual relations” means sexual intercourse or the touching of an
intimate part of another person for the purpose of sexual arousal, gratification, or abuse.

COMMENT

[1 This Rule prohibits sexual exploitation by a lawyer in the course of a professional representation.
Often, based upon the nature of the underlying representation, a client exhibits great emotional vulnerability
and dependence upon the advice and guidance of counsel. Attorneys owe the utmost duty of good faith and
fidelity to clients. See, e.g., Greenbaum v. State Bar (1976) 15 Cal.3d 893, 903 [126 Cal.Rptr. 785]; Alkow v.
State Bar (1971) 3 Cal.3d 924, 935 [92 Cal.Rptr. 278]; Cutler v. State Bar (1969) 71 Cal.2d 241, 251 [78
Cal.Rptr. 172]; Clancy v. State Bar (1969) 71 Cal.2d 140, 146 [77 Cal.Rptr. 657]. The relationship between
an attorney and client is a fiduciary relationship of the very highest character, and all dealings between an
attorney and client that are beneficial to the attorney will be closely scrutinized with the utmost strictness for
unfairness. See, e.g., Giovanazzi v. State Bar (1980) 28 Cal.3d 465, 472 [169 Cal.Rptr. 581]; Benson v.
State Bar (1975) 13 Cal.3d 581, 586 [119 Cal.Rptr. 297]; Lee v. State Bar (1970) 2 Cal.3d 927, 939 [88
Cal.Rptr. 361]; Clancy v. State Bar (1969) 71 Cal.2d 140, 146 [77 Cal.Rptr. 657]. Where attorneys exercise
undue influence over clients or take unfair advantage of clients, discipline is appropriate. See, e.g., Magee v.
State Bar (1962) 58 Cal.2d 423 [24 Cal.Rptr. 839]; Lantz v. State Bar (1931) 212 Cal. 213 [298 P. 497]. In
all client matters, a lawyer must keep clients’ interests paramount in the course of the lawyer’s
representation. The paragraph (a) prohibition applies equally whether the lawyer is the moving force in
causing the sexual relations to take place or the client encourages or begins the sexual relations.

[2] This Rule is not applicable to ongoing consensual sexual relations which predate the initiation of the
lawyer client relationship because issues relating to the exploitation of the fiduciary relationship and client
dependency are diminished when the sexual relationship existed prior to the commencement of the lawyer-
client relationship. However, before proceeding with the representation in these circumstances, the lawyer
should consider whether the lawyer’s ability to represent the client will be materially limited by the relationship.
See Rules 1.7(a)(2) (conflicts of interest)], 1.1 (competence) and 2.1 (independent judgment).

[3] When the client is an organization, this Rule is applicable to a lawyer for the organization
(whether inside counsel or outside counsel) who has sexual relations with a constituent of the
organization who supervises, directs or regularly consults with that lawyer concerning the organization’s
legal matters. See Rule 1.13.
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Rule 2.1 Advisor

In representing a client, a lawyer shall exercise independent professional judgment and render candid
advice.

COMMENT

[1 Independent professional judgment is an essential element of a lawyer's relationship with a
client. Independent professional judgment is judgment that is not influenced by duties, relationships or
interests that are not properly part of the lawyer-client relationship.

[2] A client is entitled to straightforward advice expressing the lawyer's honest assessment. Legal
advice may involve facts and alternatives that a client may find unpleasant and may be disinclined to
confront. In presenting advice, a lawyer endeavors to sustain the client's morale and may put advice in
as acceptable a form as honesty permits. However, a lawyer should not be deterred from giving candid
advice by the prospect that the advice will be unpalatable to the client.

[3] In some cases, advice couched in narrow legal terms may be of little value to a client,
especially where practical considerations, such as cost or effects on other people, are predominant.
Although a lawyer is not a moral advisor, in rendering advice, a lawyer may refer not only to law, but to
other considerations such as moral, economic, social and political factors that may be relevant to the
client’s situation.

Rule 3.1 Meritorious Claims and Contentions

(a) A lawyer shall not bring, continue or defend a proceeding, or assert or controvert an issue therein,
unless there is a basis in law and fact for doing so that is not frivolous, which includes a good
faith argument for an extension, modification or reversal of existing law.

(b) A lawyer for the defendant in a criminal proceeding, or for the respondent in a proceeding that
could result in incarceration, may nevertheless so defend the proceeding as to require that every
element of the case be established.

COMMENT

1 The advocate has a duty to use legal procedure for the fullest benefit of the client's cause but
also a duty not to abuse legal procedure. The law, both procedural and substantive, establishes the limits
within which an advocate may proceed. However, the law is not always clear and never is static.
Accordingly, in determining the proper scope of advocacy, account must be taken of the law’s ambiguities
and potential for change.

[2] The filing of an action or defense or similar action taken for a client is not frivolous merely
because the facts have not first been fully substantiated or because the lawyer expects to develop vital
evidence only by discovery. What is required of lawyers, however, is that they inform themselves about
the facts of their clients’ cases and the applicable law and determine that they can make good faith
arguments in support of their clients’ positions. Such action is not frivolous even though the lawyer
believes that the client’s position ultimately will not prevail. The action is frivolous, however, if the lawyer
is unable either to make a good faith argument on the merits of the action taken or to support the action
taken by a good faith argument for an extension, modification or reversal of existing law. This Rule also
prohibits a lawyer from continuing an action after the lawyer knows that it has no basis in law or fact for
doing so that is not frivolous. See Business and Professions Code sections 6068(c) and (g), Code of Civil
Procedure section 128.7, and Rule 11(b) of the Federal Rules of Civil Procedure.

11
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[3] The lawyer’s obligations under this Rule are subordinate to federal or state constitutional law that
entitles a defendant in a criminal matter to the assistance of counsel in presenting a claim or contention
that otherwise would be prohibited by this Rule.

[4] This Rule applies to proceedings of all kinds, including appellate and writ proceedings.

Rule 6.1 Voluntary Pro Bono Publico Service

Every lawyer, as a matter of professional responsibility, should provide legal services to those unable to
pay. A lawyer should aspire to provide or enable the direct delivery of at least 50 hours of pro bono
publico legal services per year. In fulfilling this responsibility, the lawyer should:

(a) provide a substantial majority of the 50 hours of legal services without expectation of
compensation other than reimbursement of expenses to:

(1) persons of limited means or

(2) charitable, religious, civic, community, governmental and educational organizations in
matters that are designed primarily to address the needs of persons of limited means; and

(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially reduced fee to individuals, groups or
organizations seeking to secure or protect civil rights, civil liberties or public rights, or
charitable, religious, civic, community, governmental and educational organizations in
matters in furtherance of their organizational purposes, where the payment of standard
legal fees would significantly deplete the organization's economic resources or would be
otherwise inappropriate;

(2) delivery of legal services at a substantially reduced fee to persons of limited means; or

(3) participation in activities for improving the law, the legal system or the legal profession,
particularly with the goal of increasing access to justice.

In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal
services to persons of limited means.

COMMENT

[1 Every lawyer, regardless of professional prominence or professional work load, has a
responsibility to provide legal services to those unable to pay, and personal involvement in the problems
of the disadvantaged can be one of the most rewarding experiences in the life of a lawyer. In some years
a lawyer may render greater or fewer hours than the annual standard specified, but during the course of
his or her legal career, each lawyer should render on average per year, the number of hours set forth in
this Rule. Services can be performed in civil matters or in criminal or quasi-criminal matters for which
there is no government obligation to provide funds for legal representation, such as post-conviction death
penalty appeal cases.

[2] Paragraphs (a)(1) and (2) recognize the critical need for legal services that exists among persons of
limited means by providing that a substantial majority of the legal services rendered annually to the
disadvantaged be furnished without fee or expectation of fee. Legal services under these paragraphs consist
of a full range of activities, including individual and class representation, the provision of legal advice,
legislative lobbying, administrative rule making and the provision of free training or mentoring to those who
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represent persons of limited means. The variety of these activities should facilitate participation by
government lawyers, even when restrictions exist on their engaging in the outside practice of law.

[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are those who qualify for
participation in a qualified legal services program under Business and Professions Code section 6213
and those whose incomes and financial resources are slightly above the guidelines utilized by such
programs but nevertheless, cannot afford counsel. Legal services can be rendered to individuals under
paragraph (a)(1) or to organizations such as homeless shelters, battered women's centers and food
pantries that serve those of limited means under paragraph (a)(2). The term "governmental
organizations" includes, but is not limited to, public protection programs and sections of governmental or
public sector agencies.

[4] Because service must be provided without compensation, the intent of the lawyer to render free
legal services is essential for the work performed to fall within the meaning of paragraphs (a)(1) and (2).
Accordingly, services rendered cannot be considered pro bono if an anticipated fee is uncollected, but the
award of statutory attorneys' fees in a case originally accepted as pro bono would not disqualify such
services from inclusion under this section. Lawyers who do receive fees in such cases are encouraged to
contribute an appropriate portion of such fees to organizations or projects that benefit persons of limited
means. In addition, see Rule 5.4(a)(5) regarding a lawyer’s agreement to pay court awarded fees to a
legal services organization.

[5] While it is preferable that a lawyer fulfill his or her annual responsibility to perform pro bono
services through activities described in paragraphs (a)(1) and (2), the lawyer’s commitment can be met in
a variety of ways as set forth in paragraph (b). Constitutional, statutory or regulatory restrictions may
prohibit or impede government and public sector lawyers from performing the pro bono services outlined
in paragraphs (a)(1) and (2). Accordingly, where those restrictions apply, government and public sector
lawyers may fulfill their pro bono responsibility by performing services outlined in paragraph (b).

[6] Paragraph (b)(1) includes the provision of certain types of legal services to those whose incomes
and financial resources place them above limited means. It also permits the pro bono lawyer to accept a
substantially reduced fee for services. Examples of the types of issues that may be addressed under this
paragraph include First Amendment claims, Title VII claims, claims under the California Fair Employment
and Housing Act, and environmental protection claims. Additionally, a wide range of organizations may
be represented, including social service, medical research, cultural and religious groups.

[7] Paragraph (b)(2) covers instances in which lawyers agree to and receive a modest fee for
furnishing legal services to persons of limited means. Acceptance of court appointments in which the fee
is substantially below a lawyer's usual rate is encouraged under this section.

[8] Paragraph (b)(3) recognizes the value of lawyers engaging in activities that improve the law, the
legal system or the legal profession, particularly those designed to increase access to justice. Serving on
bar association committees, serving on boards of pro bono or legal services programs, taking part in Law
Day activities, acting as a continuing legal education instructor, a mediator or an arbitrator and engaging
in legislative lobbying to improve the law, the legal system or the profession, particularly with the goal of
increasing access to justice, are a few examples of the many activities that fall within this paragraph.

[9] Because the provision of pro bono services is a professional responsibility, it is the individual
ethical commitment of each lawyer. Nevertheless, there may be times when it is not feasible for a lawyer
to engage in pro bono services. At such times a lawyer may discharge the pro bono responsibility by
providing financial support to organizations providing free legal services to persons of limited means.
Such financial support should be reasonably equivalent to the value of the hours of service that would
have otherwise been provided. In addition, at times it may be more feasible to satisfy the pro bono
responsibility collectively, as by a firm's aggregate pro bono activities.

[10] Because the efforts of individual lawyers are not enough to meet the need for free legal services
that exists among persons of limited means, the government and the profession have instituted additional
programs to provide those services. Every lawyer should financially support such programs, in addition to
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either providing direct pro bono services or making financial contributions when pro bono service is not
feasible.

[11] Law firms should act reasonably to enable and encourage all lawyers in the firm to provide the
pro bono legal services called for by this Rule.

[12] The responsibility set forth in this Rule is not enforceable through disciplinary process

Rule 6.2 Accepting Appointments

A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause,
such as:

(a) representing the client is likely to result in violation of these Rules, the State Bar Act, or other law;
(b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or
(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the lawyer-client

relationship or the lawyer's ability to represent the client.
COMMENT

1 A lawyer ordinarily is not obliged to accept a client whose character or cause the lawyer regards
as repugnant. The lawyer's freedom to select clients is, however, qualified. See Business and
Professions Code section 6068(h). Every lawyer, as a matter of professional responsibility, should assist
in providing pro bono publico service. See Rule 6.1. An individual lawyer fulfills this responsibility by
accepting a fair share of unpopular matters or indigent or unpopular clients without expectation of
compensation other than reimbursement of expenses. A lawyer may also be subject to appointment by a
tribunal to serve unpopular clients or persons unable to afford legal services.

Appointed Counsel

[2] An appointed lawyer has the same obligations to the client as retained counsel, including the
obligations of loyalty, confidentiality, and competence, and is subject to the same limitations on the
lawyer-client relationship, such as the obligation to refrain from assisting the client in violation of these
Rules or the State Bar Act. See Rule 1.2(d).

[3] Paragraph (c) does not apply to public defenders or federal public defenders or a subordinate
lawyer in their offices where appointment is governed by statute. See Cal. Government Code section
27706; Penal Code section 987.2(e); 18 U.S.C. section 3006A(g); Fed. R. Crim. Proc. 44. See also Rule
5.1, Comment [6].

Rule 8.1.1 Compliance with Conditions of Discipline
and Agreements in Lieu of Discipline

A member shall comply with the terms and conditions attached to any agreement made in lieu of
discipline, disciplinary probation, and public or private reprovals.
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COMMENT

[1 Other provisions also require a lawyer to comply with conditions of discipline. See, e.g., Business
and Professions Code section 6068, subdivisions (k) & (I) and California Rules of Court, Rule 9.19.
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